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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 8th day of January, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Aviation Adm nistration,
Conpl ai nant,
V. SE- 9937
GEORGE KASEOTE,

Respondent .

OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Wlliam R Millins issued
in this proceeding on July 25, 1989, at the conclusion of an
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evidentiary hearing. By that decision the |aw judge affirned
an order of the Adm nistrator suspending respondent's airline
transport pilot certificate on allegations that he violated

section 91.75(a) of the Federal Aviation Regulations ("FAR"),

14 CF.R Part 91 by deviating froman air traffic control

'An excerpt from the hearing transcript containing the initia
decision is attached.
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("ATC'") clearance wi thout obtaining a prior anmended
clearance.” The Adnministrator ordered the suspension of
respondent's certificate for a period of 30 days, but waived
t he sanction because of respondent’'s tinely report under the
Avi ation Safety Reporting Program ("ASRP'). The |aw judge
nodi fied the sanction to a suspension period of 15 days.

Respondent, who is represented by counsel in this appeal
but who appeared pro se before the | aw judge, asserts that
the I aw judge's findings of fact are unsupported by a
preponder ance of the evidence, and that the | aw judge had
predeterm ned the facts in the case, thereby depriving himof
due process. Respondent also clains that since there were no
all egations of wllfulness and no allegations that an unsafe
condi tion was caused by his operation, the suspension should
be set aside by the Board. The Admnistrator has filed a
brief inreply, urging the Board to affirmthe order inits
entirety.

Upon consi deration of the briefs of the parties, and of
the entire record, the Board has determ ned that safety in
air comerce or air transportation and the public interest

require affirmation of the Adm nistrator's order. For the

’FAR section 91.75(a) provides in pertinent part as follows:

"891.75 Conpliance with ATC cl earances and instructions.

(a) Wien an ATC cl earance has been obtained, no pilot in command
may deviate from that clearance, except in an energency, unless he
obt ai ns an anended cl earance...."
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reasons that follow, we will deny respondent's appeal.

The Administrator's order,® which serves as the conpl ai nt
in this matter, alleges, in pertinent part:

2. On Septenber 13, 1988, you were pilot in command of
an AMD Fal con 50 airplane, civil aircraft N184J, operating in
air comerce under Instrunent Flight Rules (IFR) near Little
Rock, Arkansas.

3. During the above flight, you requested a cl earance
to descend to, and were cleared by Air Traffic Control (ATC
to descend to, an altitude of 15,000 feet MSL.

4. At a tine when no energency existed and when an
anmended cl earance had not been obtained from ATC, instead of
descending to 15,000 feet MSL as cleared, you |level ed your
aircraft at 17,600 feet MSL and clinbed to FL 190.

By reason of the foregoing, you violated Section 91.75(a) of
the Federal Aviation Regulations in that when no energency
exi sted, you, as pilot in command, deviated froman air

traffic control clearance without obtaining a prior anmended
cl ear ance.

In respondent's notice of appeal and answer to the
Board, he admitted the altitude deviation but clained that
the fact that he was test-piloting an FAA-certified
experinmental aircraft at the time of the deviation, with the
full know edge of ATC, excuses his deviation, which was
apparently caused by a problemw th the aircraft’'s UNS-1 VNAV
systenis software. At the beginning of the hearing the
parties agreed that the fact of the deviation was not in

di spute, and a hearing on the issue of sanction al one

‘As anmended without objection at the hearing.
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commenced. Because the facts were deened adm tted, the

Adm ni strator did not present a case in chief and the hearing
began with the presentation of respondent's case.

Respondent testified that he was given an ATC cl earance
to descend from 35,000 feet to 15,000 feet. Respondent
clains that during the high speed descent of his aircraft,
the autonmatic pil ot device mal functioned and caused the
aircraft to stop its descent at 17,600 and then gain
approximately 1,400 feet. Respondent then |eveled the
aircraft at 19,000 and requested and received from ATC
perm ssion to maintain that altitude.

Respondent at first clained in his testinmony that this
yo-yo maneuver was not a deviation fromhis clearance to
descend to 15,000 because he had requested from ATC a bl ock
of air space from 35,000 to 15,000 and therefore the
devi ation took place in "his" air space. However, the air
traffic controller testified in rebuttal that while
respondent first requested a block of air space from 24, 000
to 29,000 he then asked for a clinb to 35,000 with a descent
back down to 15,000. Respondent conceded on cross-
exam nation that, had he asked ATC for a bl ock of air space
in this instance, "we wouldn't be sitting here.” (TR-25)

The | aw judge found that the facts were uncontroverted

that the deviation occurred, and that the deviati on was
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caused by the aircraft's autopilot.® He also found that
respondent and his co-pilot had spoken with air traffic
control in advance and determ ned when the test flight could
be perforned with as little air traffic as possible in the
area, and that air traffic was aware that respondent's
aircraft was performng a test flight at the tinme of the
deviation. Wile concluding that the Adm nistrator's
conpl aint should be affirnmed, the | aw judge nonet hel ess
questioned in his initial decision why, under these
circunstances, a conplaint had been filed. Because of what
the | aw judge apparently deened to be mtigating
ci rcunst ances, he nodified the sanction to 15 days.

W agree with the Admi nistrator that respondent has
failed to articulate in his appeal any valid basis for
reversal of the initial decision. Respondent adnmitted the
fact of the deviation in his notice of appeal, his answer,
and in his testinony before the | aw judge. The claimthat
the initial decision was a "rote recapitulation of facts
rat her than rendition of judgnent" is without nerit where, as
here, a respondent admits those facts which support
affirmation of the Administrator's order. Mbreover,

respondent's claimthat the | aw judge's renmarks questioning

“The record supports the view that respondent could have
di sengaged the autopilot, in order to ensure conpliance with the
clearance or mnimze any deviation from it, once he recognized
that the aircraft had started to level off before it had reached
flight level 150. See TR at 23-24.
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the wi sdom of the Admnistrator's action as evidencing sonme
bi as agai nst respondent, is frivol ous.
To the extent the |aw judge sought in his initial decision
to nodify the sanction sought by the Admnistrator, we

reiterate our recent comrents in Admnistrator v. Andreolas,

NTSB Order No. EA-3446 (Decenber 12, 1991) that:
[Qur law judges should not undertake to determ ne what
period of suspension would be appropriate for violations
found proved where the Adm ni strator has wai ved service of
any suspension. W view such determnation as gratuitous
and of no precedential force or effect.’
ACCORDI NALY, I T IS ORDERED THAT:
1. The respondent's appeal is denied; and
2. The initial decision, to the extent that it sustains the
allegation of a violation of FAR section 91.75(a), and the
Admnistrator's order with waiver of sanction under the ASRP
are affirned.
KOLSTAD, Chairman, COUGHLIN, Vice Chairnman, LAUBER HART, and

HAMMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°Admi ni strator v. Friday, NTSB Order No. EA-2894 at 6, recon.
deni ed, NTSB Order No. EA-2954 (1989).




